“' WEB OF SCIENTIST: INTERNATIONAL
N >

‘@. SCIENTIFIC RESEARCH JOURNAL
ISSN: 2776-0979, Volume 4, Issue 1, Jan., 2023

PROSPECTS OF IMPROVING ARBITRATION COURTS AS ONE OF THE
METHODS OF ALTERNATIVE DISPUTE RESOLUTION IN UZBEKISTAN
Abdumurad Abdusaidovich Khakberdiev
Tashkent State Law University
Philosophy of Law Doctor (PhD), Associate Professor
Email: m.hakberdiev@mail.ru

Abstract

To ensure the rule of law in our country, to effectively regulate foreign trade activities
in order to improve the investment environment, to develop alternative mechanisms
for the resolution of economic and civil disputes and to guarantee the rights of
subjects, the reforms that are being implemented in the sphere of law and justice, first
of all, human rights, freedoms and is aimed at comprehensive protection of legal
interests. To this country giving the role of the chief reformer, ensuring the rule of law,
implementing a strong social policy, gradual and progressive reforms. At this point, it
should be noted that today in Uzbekistan, various problems are encountered in the
consideration of several cases of civil and economic disputes during the formation of
prospects for improving arbitration courts as one of the methods of alternative dispute
resolution . In this article The issue of prospects for improvement of arbitration courts
in alternative dispute resolution is considered.

Keywords: arbitration court, arbitration court, decision, writ of execution, judge,
law, code.

AHHOTaAIUA:

MamakaTuMu37ila KOHYH YCTYBOPJIMTMHU TabMHHJIAII, WHBECTUIIUABUN MyXUTHU
axmuaam 6Gopacuza Tamkyu caBAo (aoJUATUHU caMapajd TapTUOTa COJIUII,
UKTHUCOAUH Ba QYKAPOJIUK HU30JAPHU XA/l KWJIUITHIUHT MyKOOMJI MEXaHU3MJIapUHU
PUBOKJIAHTUPHUIN XaMla CyObeKTIap XYKyKJIapuHU KadosaTiam, XyKyKHU
Myxodasza KWIyBUH Ba CYA-XYKYK COXAacHa aMajira OIIUPHUJIAETTaH HCIIOXOTJIap,
aBBAJIO HWHCOH XYKYKJapW, SPKUHJIUKJIAPH Ba KOHYHHH MaHdaaTJIapuHH Xap
TOMOHJIaMa XWUMOSI KWIHIITa KapaTwirauaup. by zasiatra 60l MCIOXOTYMNHUHT
POIUHU OEpHIll, KOHYH YCTYBOPJIUTHMHU TAbMUHJIAI, KyWIN MXKTUMOWN CHUECATHU
amMasira ommpwui, 60cKkuuMa-00CKHMY Ba acTa-CeKMHJIMK OWJIaH J1aBOM JTaETraH
ucioxorimapaup. Ily ypunga Tabkumiad JTUIl KOU3KH, OYyIyHTH KyHZA
V36exkncTonja HU307ApDHH MyKOOHMJI TapTHOAA Xayu KIUIMIN yCy/UIapUaH Oupu
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IMaKWUIAMITHPUIN JaBoMU/Ia PyKapoJIMK Ba UKTUCOAUM HIU301ap Oyitnua Oup KaH4a
UIUIap KypuO YMKWIUIIN/IA TypJI MyamMMoJsiap yupab Typubau. Maskyp Makosaza
HU30JIADHU  MyKOOWJI  TapTubia xajl KWIMIIA  XaKaMJIMK — Cy/JIapUHU
TaKOMUJUIAIIITAPUII UCTUKOOJIJIAPY Macalacu Kypuod YMKUIIa .

KasuT cyssap: XxakaMJINK Cyau, apOuTpak Cyiu, Xaja KWIyB Kapop, M3KPO BapaKacu,
CYyZlbsl, KOHYH, KOJIEKC.

AHHOTaAIUA:

OGecnieueHnne B3aKOHHOCTH B Halllell cTpaHe, 3@G@EKTHBHOE PeryJIupoBaHHeE
BHEITHEAKOHOMUUECKON JesTETbHOCTU B MEJNAX VJIydIlleHHs HHBECTUIMOHHOU
cpenabl, pa3BUTHE AJbTEPHATUBHBIX MEXaHU3MOB pa3pelleHus SKOHOMUYECKUX U
IPasKJaHCKHUX CIIOPOB M rapaHTHPOBAHUE MPaB CYOBEKTOB IPEAIPUHUMATEIHCTBA,
pedopMbl B cdepe mpaBa U IIPABOCY/IMA, B IIEPBYI0 OdYepeab HAIMpPaBJeHbl HaA
BCECTOPOHHIOIO 3aIllUTy IIpaB, CBOOOJ M 3aKOHHBIX HHTEPECOB YeJIOBEKA. ITO
IIpejiCTaBJIsAET COOOU ITO3TAIHbIE U TOCTENEHHBIE PEPOPMBI, OTBOSIIINE TOCYAAPCTBY
posib  TIaBHOTO pedopmaropa, obecreunBamIliie BEPXOBEHCTBO 3aKOHA,
OCYIIECTBJIAIOIINE CHUJIbHYIO COIUAJbHYI0 MOJUTHKY. Ha JIaHHBIM MOMEHT CTOUT
OTMETUTh, UTO HA CETOAHAIIHUUA JeHb B Y30EKHCTaHe BCTPEYAIOTCS pa3/IMUHbIE
1pobsieMbl B PACCMOTPEHUM JeJl MO0 TPaKIAHCKO-OSKOHOMHYECKHUM CIIOpaM IMpU
(dopMupoBaHUM MEPCIEKTHUBBI II0 COBEPIIEHCTBOBAHHUIO TPETEHCKUX CYI0B Kak
OTHOTO U3 CII0COOOB aJIbTEPHATUBHOTO pas3pelleHusl CIopoB. B JaHHOUW craThe
HccylelyeTcsi BOIIPOC O IMEPCIEKTUBAX II0 COBEPIIEHCTBOBAHUIO TPETENCKUX CYAOB
[IPU pa3pelieHuy CIOPOB B AJIbTEPHATUBHOM HOPSAJIKE.

KiroueBble cjoBa: TPETEUCKUU  CyZA, AapOUTpaKHBIE CyJ, pelIeHHe,
VCIOJTHUTEJIbHBIN JIUCT, Cy/lbs, 3AKOH, KOJEKC.

The rapid development of international trade relations and investment activity in the
world causes the number of disputes related to them to increase. According to
statistics and reports of centers specializing in alternative dispute resolution for the
year 2020-2021, 945,000 in 2020 and 1,182,143 in 2021 (Latin America and the
Caribbean, Central and West Asia, South and East Asia and the Pacific, Northern and
Western Europe, Central and Eastern Europe) disputes are resolved in an alternative
manner. In this regard, it is impossible to create and strengthen a society based on an
efficient economy without the formation of legal mechanisms that ensure the quick,
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fair and legal resolution of economic disputes between subjects of civil transactions,
including between business subjects.

In particular, the Geneva Convention “On Foreign Commercial Arbitration”, the New
York Convention “On the Recognition and Enforcement of Foreign Arbitral
Awards”, UNISITRAL Model Law on International Commercial Arbitration,
American Federal Arbitration Act, Canadian Model Law, Slovak Republic Arbitration
Act, United States Congressional Fairness of Arbitration Act Law, the Swedish
Arbitration Act, the Brazilian Arbitration Act, the Indian Arbitration and Conciliation
Act, the laws of Germany, France, Austria, Slovenia, Greece, the Netherlands, Ukraine
and Switzerland on alternative dispute resolution. no matter how highly valued its
role is, in today's time when the trend of alternative resolution of legal disputes is
rapidly developing, in- depth study of the theoretical and practical issues of resolving
disputes in the arbitration court is one of the urgent issues facing the world
community.

In our country, systematic work is being carried out in the field of ensuring the rule of
law, improving the investment environment, effectively regulating foreign trade,
developing alternative mechanisms for resolving economic and civil disputes, and
guaranteeing the rights of subjects. At the same time, based on the 15th goal of the
new Development Strategy put forward by the President of the Republic of Uzbekistan
Sh.M. Mirziyoev, creating the necessary organizational and legal conditions for the
wide use of alternative methods of conflict resolution, further expanding the scope of
the institution of conciliation, establishing arbitration courts turning it into an
effective alternative institution for resolving disputes that will gain the trust of citizens
and entrepreneurs, and further improving the practice of law enforcement in this
direction is of urgent importance.

In particular, in Uzbekistan, the Law “On Arbitration Courts” (2006), “On
Mediation” (2018), “On International Commercial Arbitration” (2021), the
President of the Republic of Uzbekistan “A measure to further improve the
mechanisms of attracting foreign direct investment to the economy of the
Republic —measures” (2019), Resolutions on measures to further improve the
mechanisms of alternative conflict resolution and Decree on the new
development strategy of Uzbekistan for 2022-2026. It is not an exaggeration to
say that systematic work is being carried out in the field of effective regulation of
foreign trade activities, development of alternative mechanisms for solving economic
and civil disputes, and guaranteeing the rights of subjects in order to improve the
direct investment environment.
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Alternative Dispute Resolution (ADR) is the procedures, methods and mechanisms
established by law, agreement of the parties or internal local documents aimed at
resolving disputes arising out of court. Alternative dispute resolution refers to the
procedures by which disputes are brought to a unanimous settlement (decision) out
of court with or without the participation of a third party.

In world practice, there are many alternative types of dispute resolution, among which
the following procedures can be distinguished:

negotiations;

reconciliation;

mediation;

arbitration;

independent decision;

arbitration court;

short process;

dispute resolution commissions;

pre-trial conference on dispute resolution;

simplified jury trial;

mediation.

The following types of alternative dispute resolution apply in the Republic of
Uzbekistan:

@ arbitration proceedings;

& arbitration;

<  mediation;

®  negotiations;

&  settlement agreement.

In this scientific article, we found it necessary to dwell on arbitration courts as one of
the methods of alternative dispute resolution. The first stage of study of the concept
and legal nature of arbitration courts in independent Uzbekistan began mainly after
the judicial reform in 1993.

Indeed, in contrast to the courts, arbitration courts do not administer justice. It is
human nature to see disputes in the arbitration court, because according to human
psychology, the parties to any dispute tend to turn to an authoritative, independent
person who values his opinion. According to the laws of Uzbekistan on courts,
arbitration courts do not belong to the system of state courts, they are not elements of
the judicial system of Uzbekistan. Arbitration courts are a unique institution with a
special function, and although its focus reflects the need to protect civil rights, at the
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same time, it is characterized by the peculiarities of rule-making and dispute
resolution carried out by non-state bodies.

During the settlement of disputes arising from civil and economic legal relations by
arbitration courts, it is important to resolve the rights of citizens in the way they want,
deepen market relations and develop entrepreneurship in our country. The decree of
the President of the Republic of Uzbekistan dated October 5, 2016 “On additional
measures to ensure the rapid development of business activities, comprehensive
protection of private property and qualitative improvement of the business
environment” was one of the important steps taken in this direction.

of the adoption of the Law of the Republic of Uzbekistan “ On Judicial Courts” in
2006 and its entry into force on January 1, 2007 , a new phase of judicial reform
along with the competent court It started slowly . A new special non-state type of
judicial activity recognized by more than 120 countries of the world that signed the
1958 New York Convention “On the Recognition and Enforcement of Foreign
Arbitration Decisions” , including our Republic, which joined in 1995 It's the same
thing if we say that he started to show.

In many foreign countries, disputes are heard in several large arbitration centers. In
particular, there are the largest arbitrations in Great Britain: London Court of
International Arbitration ( LCIA ), London Maritime Arbitrators Association ( LMAA ),
International Grain and Feed Trade Association ( GAFTA ) and more than 40
professional organizations and chambers.

Three main arbitration centers can be distinguished in France. These include the
International Court of Arbitration at the International Chamber of Commerce in Paris
(founded in 1923), the Center for Arbitration and Mediation in Paris, and the French
Arbitration Association.

In Singapore: Singapore International Arbitration Center ( SIAC ) and Singapore
Maritime Arbitration Chamber ( SIAC ). Other world-class dispute resolution
institutions located in Singapore include Asia's first Permanent Court of Arbitration,
the Singapore International Center for Dispute Resolution and the Dispute Resolution
Services Center of the Singapore International Chamber of Commerce. Arbitration in
Japan is not very developed. The largest arbitration court is the Association of
Arbitration Courts under the Japan Chamber of Commerce and Industry.

However, China has established more than 200 arbitration commissions, which is
related to the population and the development of the country's economy. The largest of
them is the Chinese International Economic and Commercial Arbitration Commission
(CIETAC) - in 2016, its divisions were established in 9 regions. Also, there are more
than 100 arbitration courts in Brazil, and more than 35 in India.
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It should be noted here that more than 130 arbitration courts were established in the
Slovak Republic from 2002 to 2016 . However, among these courts in the Slovak
Republic, there has been an increase in “pocket” courts, their catchy names, low-
quality decisions, violation of the rights of the parties, and other situations. As a result,
there was a negative attitude among entrepreneurs and citizens towards arbitration
courts in the Slovak Republic. Then the legal system introduced in this country was
not adapted to the arbitration court. These cases have damaged the reputation of the
arbitral tribunal due to legal deficiencies that should be corrected in the future.
According to Article 12 of the Law of the Slovak Republic “On Arbitration Courts” in
2016, the Slovak Olympic Committee, the National Sports Association and the
chamber established by law (for example, the Slovak Bar Association or the Slovak
Chamber of Commerce) can establish permanent arbitration courts was set.

As for the analysis of the legislation of Uzbekistan regarding the types of arbitration
courts, as noted above, two types of arbitration courts operate in our country:
temporary and permanent arbitration courts. Most of the permanent arbitration
courts are established by the voluntary orders of the heads of the founding
organizations and are on their balance sheet. According to Article 6 of the Law “On
Arbitration Courts”, permanently operating arbitration courts are established by legal
entities or their associations (association, association) and operate under these
organizations. A permanent arbitration court is considered established when a legal
entity decides to establish a permanent arbitration court, approves the rules of the
permanent arbitration court and the list of arbitrators. A legal entity that has
established a permanent arbitration court shall send copies of the documents on its
establishment to the judicial body in the place where the arbitration court is located.
State authorities and administrative bodies may not establish arbitration courts and
be parties to an arbitration agreement. Current domestic legislation does not provide
for other restrictions on the procedure for establishing permanent arbitration courts.
Thus, permanently operating arbitration courts cannot be established and registered
as independent legal entities in accordance with the current legislation.

According to the January 2022 registry of the Ministry of Justice of the Republic of
Uzbekistan, a total of more than 255 permanent arbitration courts are registered in
Uzbekistan, including 160 under the Association of Arbitration Courts of Uzbekistan,
more than 15 under the Chamber of Commerce and Industry of Uzbekistan and other
names. More than 80 permanent arbitration courts and a total of about 1,200
arbitration court judges are registered.
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For example, from temporary arbitration courts on the territory of the

2008 2009 2010 2011 2012 2013 2014
1 22 84 64 17 10 6
2015 2016 2017 2018 2019 2020 2021
4 6 4 4 6 5 4

Republic outside arbitration courts “pocket” courts, their catchy names, low-quality
decisions, violations of the rights of the parties, criminal behavior and other situations
do not occur among the existing arbitration courts in our country.

Professor F.Kh. Otakhanov stated that the inclusion of the following norms in the Law
"On Arbitration Courts" will serve to increase the attractiveness of the activity of
arbitration courts and increase the number of disputes heard in it;

a) “permanently operating arbitration courts are established by non-governmental
non-profit organizations and operate under them”;

b) “If there are at least seven arbitrators in the list of permanent arbitration courts,
they will be deregistered by judicial authorities”.

Taking into account the relevance of the proposals put forward by Professor
F.Kh.Otakhonov today, we can say that the arbitration court is a non-state body and
is not considered to have the status of a person. For this reason, the arbitration court
is not engaged in business (entrepreneurial) activities, and for this purpose, we believe
that it is appropriate to support its organization in the presence of non-governmental
non-commercial organizations.

In our opinion, this view not only deserves the right to exist, but also requires
legislative consolidation. Because only in this way (permanently operating arbitration
(by giving its courts the status of a legal entity)) many of their organizational problems
can be solved, and it is no exaggeration to say that this corresponds to the
requirements of today's time. It would be desirable to establish an arbitral tribunal
that would be a permanent legal entity . As a result, with such an approach, the arbitral
tribunal would be independent from the influence of third parties in the
implementation of its human rights function. Also, based on foreign experience, some
“pockets” of today serves as a basis for termination of arbitration courts.

After these proposals are reflected in our legislation, if wide opportunities are opened
to focus on the mandatory execution of their decisions, this in itself will be a great
impetus for the development of arbitration courts.

In particular, the features of the execution of the decision of the Arbitration Court,
according to the first part of Article 49 of the Law of the Republic of Uzbekistan “On
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Arbitration Courts”, the decision must be voluntarily executed in the manner and
within the time limits specified in the decision of the Arbitration Court. The content
of this norm has an important semantic meaning in understanding the execution of
the decision of the arbitration court. First of all, the binding nature of the decision
applies only to the parties to the dispute, and the legal force of the decision cannot be
determined by its general bindingness. Secondly, the obligation to voluntarily enforce
the decision is not a consequence of the dispute being resolved by an arbitration court,
but a consequence of the existence of an agreement between the parties to choose an
arbitration court as a form of protection (a contractual term that is part of an
arbitration agreement or contract).

Article 357 of the Civil Procedural Code of the Republic of Uzbekistan and Article 231
of the Economic Procedural Code specify the grounds for refusing to issue a writ of
execution for the compulsory execution of a judge's decision. All these rules of the law
do not cast doubt on the jurisdictional nature of the arbitral proceedings , because the
law and in the event that the parties voluntarily reject the state court and turn to the
appropriate arbitration court to resolve their property dispute, it is doubtful that the
arbitration court will actually conduct a fair trial to the extent of their desire does not
take. The obligation of the parties to the arbitration agreement to try the case in an
arbitration court does not mean that they are denied a fair trial or a waiver of their
constitutional right to protect their property interests through the courts .

In particular, if we look at foreign countries, in particular, according to Article 60 of
Indonesia's Alternative Dispute Resolution Law of 1999, the decision of the arbitral
tribunal shall have final and permanent legal force, which shall be effective
immediately and binding on the parties. Article 49, Part 3 of the Law of the Slovak
Republic “On Arbitration Courts” provides for the possibility of recognition of the
decision of the arbitration court without mandatory execution. In appropriate cases,
there is no need to apply for the enforcement of such a decision. It is established that
it is sufficient to submit a separate application for recognition of the decision of the
arbitration court.

In the current legislation, the practice of arbitration courts and legal literature, the
optionality of the execution of the decision of the arbitration court, in turn, the
obligation or the beginning of other stages is considered a necessary condition.
Therefore, the decision of the arbitral tribunal should be referred to as a mandatory
enforcement step or principle of arbitration. The voluntary implementation of the
arbitral award as a stage of arbitration is overshadowed by the mandatory stage of
enforcement, and belongs to the category of less discussed and almost unstudied
topics of the civil law process. As an example of this, in paragraph 18 of the Resolution
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No. 238 of the Plenum of the Supreme Economic Court of the Republic of Uzbekistan
on June 16, 2012, “it should be explained to the courts that the decision of the
arbitration court is executed voluntarily in the manner and within the time limits
specified in this decision”. If the execution period is not set in the decision, it should
be executed immediately.

In any case, the sign of the voluntary execution of the decision of the arbitration court
is stated in the regulations of the permanent arbitration court of Tashkent city that “at
any stage of the arbitration proceedings, as well as at the stage of voluntary execution
of the decision of the arbitration court, an agreement can be concluded by the parties”.
At the same time, only one type of dispute in the domestic documents of the
arbitration courts may not be enough to make sure that the text “voluntary
enforcement of the arbitration decision is the final stage of the arbitration
(arbitration)” is very reasonable. This aspect is important in determining the causal
relationship between the legal, effective protection of the rights violated in the
arbitration process and the voluntary implementation of the arbitration court's
decision. In fact, the voluntary enforcement of the arbitral award is the main starting
point of arbitration (arbitration proceedings), and in fact serves as one of its main
principles.

Today, as a result of the daily increase in the number of civil and economic disputes,
the issue of enforcement of the decisions taken by the parties on the disputes
considered in the arbitration courts by applying to the competent courts by paying an
additional separate state duty or by applying to the competent court again has led to
mistrust and confusion in the arbitration courts. it is not a secret to anyone that it is
coming.

According to the statistics of the Supreme Court of the Republic of Uzbekistan from
2020 to the first half of 2022, 74 cases where decisions of arbitration courts were
annulled by competent courts were returned, and the number of cases on issuing writs
of execution for compulsory execution of decisions of arbitration courts was returned.
It was 2,715. It would not be an exaggeration to say that the reason for such a big
difference is the sentence “must be executed immediately” in the second paragraph of
Article 49 of the Law “On Arbitration Courts”.

In practice, the chairman of the permanent arbitration courts or the individual judge
or the judge who presides over disputes in the arbitration hearing in a collegial
manner must have a higher legal education. Because among the judges of the
arbitration court there are also judges with knowledge in various fields. Based on the
noted theoretical, practical and statistical data, it is worth noting that today the
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following two positions can be put forward regarding the issue of focusing on the
execution of the decisions of the arbitration court.
d to give the authority to issue a writ of execution for the mandatory execution of
decisions of arbitration courts to the chairman of the arbitration court permanently
operating in the territories;
d exemption from state duty when submitting applications for the issuance of a
writ of execution for the compulsory execution of decisions of arbitration courts to the
competent courts.
According to the thirty-sixth paragraph of the first part of Article 8 of the Law of the
Republic of Uzbekistan “On State Duty” of 2020, business entities - if they apply for a
writ of execution for the compulsory execution of decisions of the arbitration court, in
civil courts , as well as Article 9 of the Law In accordance with the twenty-first
paragraph of the first part of the article, business entities are exempted from paying
the state duty in economic courts if they apply for a writ of execution for the
compulsory execution of the decisions of the arbitration court . It is not an
exaggeration to say that these established norms created a certain number of
opportunities and conveniences for business entities. However, parties are not given
this opportunity for disputes arising from civil legal relations. In accordance with the
15th goal of the Decree of the President of the Republic of Uzbekistan of
2022 “On the new development strategy of Uzbekistan for 2022-20267, establishing
effective judicial control over the activities of state bodies and officials
and increasing the level of access to justice for citizens and business
entities is set. Therefore, as the first way, to issue a writ of execution to the
competent courts for the enforcement of decisions of arbitration courts made on
disputes arising from civil legal relations, including economic disputes arising
between business entities.
We consider it expedient to issue the writ of execution to the chairman of the
permanent arbitration court as a second option. Although it should be executed
voluntarily by the parties, the implementation of the mechanism by which a writ of
execution can be issued by the chairman of the permanently operating arbitration
court in the territories due to the non-execution of the obligations specified in it in
the appropriate manner and within the time limit will serve to reduce the workload
of the courts.
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